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(Hmteb States Court of Uppeate 

District of Columbia Circuit 


No. 9903 


W. Bruce Matthews, Appellant 
vs. 

Walton Rice Mill, Inc., Appellee 

Appeal from the District Court of the United States 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF THE CASE 

On March 24, 1948, the appellee, Walton Rice Mill, Inc., 
a Corporation, filed a complaint in the United States 
District Court for the District of Columbia against the 
Royal Kingdom of Saudi Arabia, whose address was 
2800-C Woodland Drive, N. W., Washington, D. C., being 
Civil Action No. 1220-48, in which the appellee claimed 
damages for the breach of a contract and for deceit. 
The complaint stated that the defendant, Royal Kingdom 
of Saudi Arabia, had entered into an agreement with the 
appellee to purchase three thousand (3000) long tons of 
milled rice of a certain quality, to be delivered in sixty- 
seven thousand two hundred (67,200) 100 pounds bags, 
F. A. S., New Orleans, and that the bags were to have 
imprinted thereon the name of the Royal Kingdom of 
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Saudi Arabia, and that the Royal Kingdom of Saudi 
Arabia was to have made available to appellee an irrevo¬ 
cable letter of credit covering payment for the said rice. 
The complaint further alleged that the appellee fulfilled 
its part of the agreement but that the defendant, Royal 
Kingdom of Saudi Arabia, failed and refused to make 
payment in accordance with the terms of its agreement, 
whereby the appellee was damaged. 

The appellee presented a copy of the complaint and sum¬ 
mons to the appellant herein, W. Bruce Matthews, as the 
United States Marshal in and for the District of Columbia, 
for service of the said summons upon the duly authorized 
representative of the Royal Kingdom of Saudi Arabia 
and paid to the appellee the costs of the service of such 
summons. 

The appellant refused to serve the summons and com¬ 
plaint upon the Royal Kingdom of Saudi Arabia and this 
action was commenced for the purpose of requiring the 
appellant to serve the summons and complaint, and an 
order was entered by the United States District Court 
directing the appellant to serve the summons on the Royal 
Kingdom of Saudi Arabia. 

ADDITIONAL STATUTES INVOLVED 

Title 11, Section 1101 of the 1940 Edition of the District 
of Columbia Code is as follows: 

* 4 Appointment—Duties. 

There shall be a marshal for the District, who shall 
be appointed by the President of the United States, 
by and with the advice and consent of the Senate, 
for the same term, take the same oath, give bond with 
security in the same manner, and have generally, 
within the District, in addition to the powers and 
duties herein imposed upon him, the same powers and 
perform the same duties as provided for by the gen- 
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eral statutes relating to marshals of the United States. 
(Mar. 3,1901,31 Stat. 1220, ch. 854,186.) ” 

Title 28, U. S. C. A., Section 503 is as follows: n 

“Marshals; duties. It .shall the duty of the mar¬ 
shal of each district to attend the district courts when 
sitting therein, and to execute, throughout the district, 
all lawful precepts directed to him, and issued under 
the authority of the United States; and he shall have 
power to command all necessary assistance in the exe¬ 
cution of his duty. (R. S. 787.) ” 

Title 2S, U. S. C. A., Section 41 (1) reads as follows: 

“(Judicial Code, section 24, amended.) Original 
jurisdiction. The -district courts shall have original 
jurisdiction as follows: 

(1) United States as plaintiff; civil suits at com¬ 
mon law or in equity. First. Of all suits of a civil 
nature, at common law or in equity, brought by the 
United States, or by any officer thereof authorized by 
law to sue, or between citizens of the same State 
claiming lands under grants from different States; or, 
where the matter in controversy exceeds, exclusive of 
interest and costs, the sum or value of $3,000.00, and 
(a) arises under the Constitution or laws of the United 
States, or treaties made, or which shall be made, 
under their authority, or (b) is between citizens of 
different States, or (c) is between citizens of a State 
and foreign States, citizens, or subjects. No district 
court shall have cognizance of any suit (except upon 
foreign bills of exchange) to recover upon any promis¬ 
sory note or other chose in action in favor of any 
assignee, or of any subsequent holder if such instru¬ 
ment be payable to bearer and be not made by any 
corporation, unless such suit might have been prose¬ 
cuted in such court to recover upon said note or other 
chose in action if no assignment had been made. The 
foregoing provision as to the sum or value of the 
matter in controversy shall not be construed to apply 
to any of the cases mentioned in the succeeding para¬ 
graphs of this section. (R. S. 563, 629; Mar. 3, 1875, 
c. 137 1, 18 Stat. 470; Mar. 3, 1887, c. 373, 1, 24 Stat. 
552; Aug. 13,1888, c. 866,1, 25 Stat. 433; Mar. 3,1911, 
c. 231,24,36 Stat. 1091.) ” 


4 


I 


SU] 


I'ilu 


ARY OF ARGUMENT 


The appellant, a United States Marshal, is merely a 
ministerial officer and is required to execute process put 
into his hands for service and is not permitted to question 
the authority under which such process has been issued. 

The United States District Court for the District of 
Columbia had jurisdiction of the subject matter contained 
in the case of Walton Rice Mill, Inc. v. Royal Kingdom 
of Saudi Arabia, and the immunity, if any, of the Royal 
Kingdom of Saudi Arabia from suit in the District of 
Columbia should have been presented by its proper officer 
and the appellant had no authority to refuse to serve the 
process delivered to him for service. 

The complaint filed against the Royal Kingdom of Saudi 
Arabia disclosed that the Royal Kingdom of Saudi Arabia 
had dealt privately with the appellee and its dealings were 
not in its public or governmental capacity, and by dealing 
in that capacity it impliedly waived any right it might 
have to immunity from suit growing out of these transac¬ 
tions because of its sovereign capacity. 


ARGUMENT 

Under the practice in the District of Columbia, a com¬ 
plaint is filed with the Clerk of the Court, a summons is 
issued under the direction of the Clerk of the Court to the 
named defendant or defendants and a copy of the sum¬ 
mons and complaint is left with the United States Marshal 
for the District of Columbia, upon the payment of the 
required fee, for service upon the named defendant. The 
United States Marshal then makes his return upon the 
original showing the time and mode of service of the sum¬ 
mons and complaint. 
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This procedure was followed in the instant case, but 
the appellant refused to serve the summons and com¬ 
plaint upon the Royal Kingdom of Saudi Arabia upon 
the theory that it was immune from suit in the District 
of Columbia. The appellant thereby placed himself in a 
position of passing upon the authority of the Clerk of 
the United States District Court for the District of Colum¬ 
bia to issue such a summons and it is submitted that the 
appellant, as the United States Marshal for the District 
of Columbia, has no such authority. 

In 3 Op. of the Atty. Gen., page 497, it is stated that 
marshals have no control over the practice of the courts, 
nor over the kind of process which they may issue; they 
are simply bound, as officers of the courts, to execute the 
process issued to them. 

In the case of the Levy Court of Washington County v. 
Tench Ringgold, Esquire, Marshal of the District of Colum¬ 
bia, 5 Peters 451, the Court made the following statement: 

1 ‘The marshal of this District is put on the same 
footing, with respect to his duties and powers, as 
other marshals of the United States. They are con¬ 
sidered as mere ministerial officers, to execute process 
when put into their hands, and not made the judges 
whether such process shall be issued. And it would 
require the most clear and explicit provision to clothe 
them with such power, so much out of the ordinary 
and appropriate powers and duties of the office.” 

Under these circumstances, the appellant should have 
served the summons on the Royal Kingdom of Saudi 
Arabia just the same as he would have served the sum¬ 
mons in a claim against the United States. The Royal 
Kingdom of Saudi Arabia could then plead its immunity, 
from suit, if it had such immunity and desired to plead it. 
The appellant has taken upon himself an obligation which 
is not one of his duties and one which, in law, he had no 
right to undertake. 



UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA HAD JURISDICTION 
OF THE CAUSE OF ACTION 


The appellant, in the trial Court, moved to dismiss the 
complaint filed against him and relied entirely upon the 
case of United States ex reL Cardashian v. Snyder, United 
States Marshal, et al., 44 F. 2d, 895, 59 Appeals D. C. 387, 
and while this case supports the theory of the appellant, 
it is respectfully submited that this Court was in error 
in its theory upon which it decided that case. 

This Court, in the Snyder case, supra, said: 


“The question presented, therefore, is whether an 
action at law may be maintained in the courts of the 
United States by a citizen of the United States 
against a foreign government ”. 

In effect the decision holds that an action may not be 
maintained by a citizen of the United States against a 
foreign government. It is submitted that such a decision 


is wrong. 


r Section 41 of Title 2S of the United States Code Anno¬ 
tated, referring to the Judicial Code, Section 24, amended, 
states the following: / 


' “The District Courts shall have original jurisdiction 
as follows: (1) * * * First. Of all suits of a civil 
nature, at common law or in equity. • • • or, where 
the matter in controversy exceeds, exclusive of in¬ 


terest and costs, the sum of $3000.00, and 


• • * 


\ (c) is between citizens of a State and foreign States, 
citizens, or subjects”. 

The complaint against the Royal Kingdom of Saudi 
Arabia sets forth clearly a breach of a private agreement 
between it and a citizen of the United States. It sets 
forth fully the fact that the agreement was entered into in 
the District of Columbia and, under those circumstances, 
when it dealt with an American citizen in the District of 


i 
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Columbia it dealt and was subject to the same rules as a 
foreign corporation doing business in the District of 
Columbia, and was subject to service of process in the 
same way that a foreign corporation would be served. 

No question of immunity could arise until after service 
of process was had, the same as the Government of the 
United States would plead to any matter after service 
was had upon it. A foreign government stands in no 
better or higher plane than does the Government of the 
United States. It is a sovereign, as it is claimed is the 
Royal Kingdom of Saudi Arabia, and both are to be 
treated accordingly. After service has been had, the ques¬ 
tion of the immunity may be properly passed upon by the 
Courts. In fact, the Royal Kingdom of Saudi Arabia may 
desire to waive any right that it may have to immunity 
and submit its actions in this case to the proper decision 
of the Courts. Until service has been had there is no 
obligation or requirement on the part of the defendant 
sovereign to plead or do anything covering the pleadings 
which have been filed, and the appellant has placed him¬ 
self in a position of preventing either party from having 
their day in Court. 

THE ROYAL KINGDOM OF SAUDI ARABIA IS NOT 
ENTITLED TO IMMUNITY AS AGAINST 
APPELLEE’S CLAIM 

Most of the cases which have been decided covering the 
question of the immunity of a sovereign have been based 
upon the public acts of that sovereign. In the instant 
case the facts presented show that the sovereign has pro¬ 
ceeded as a private individual and dealt with an American 
citizen on the same level that an American citizen would 
deal with another in these United States, and this Court 
should, in arriving at its opinion, take into consideration 
the question as to whether or not the Royal Kingdom of 


Saudi Arabia was exercising its right to trade privately 
or whether or not it w’as acting in its sovereign or gov¬ 
ernmental capacity when it entered into the arrangement 
with Walton Rice Mill, Inc. The Court should further take 
into consideration whether or not the Royal Kingdom of 
Saudi Arabia by entering into a private agreement with a 
subject and citizen of the United States, in the United 
States, has waived any right it may have had to immunity 
covering its actions in the United States, and therefore 
subject to the action of the Courts of the United States 
when it is shown that it has violated its agreement with 
the United States citizen. 

There is no question whatever but that the Royal King¬ 
dom of Saudi Arabia could sue appellee in the United 
States District Court on any claim that it might have 
against the appellee. It is also true that the Walton Rice 
Mill, Inc. could then counter-claim against the Royal King¬ 
dom of Saudi Arabia as against any claim it might have 
against it and it is possible in the instant case that the 
Royal Kingdom of Saudi Arabia has no objection to hav¬ 
ing its rights declared by this Court, and such a fact can¬ 
not be ascertained until such time as the summons has 
been served upon it, or upon its accredited representa¬ 
tives. The defendant, after service, may present to the 
Court whatever facts it may have upon which it claims 
immunity. It may plead to the complaint, thereby waiv¬ 
ing its right to immunity and which would be the only fair 
and just way of disposing of this matter. 

In the case of the Royal Italian Government v. National 
Brass and Copper Tube Co., Inc., 294 Fed. 23, the Court, 
at page 27, made the following statement: 

“The plaintiff, being a sovereign power, will not be \ 

I relieved of the consequences of the acts, stipulations, \ 
l commissions, or omissions of its agents. It is only I 
\ where the courts deem it necessary to uphold fthe / 
Vsovereign power of the government that it yields to 
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the political situation, and permits the government to 
be relieved of the consequences of the acts, omissions 
and agreements of its agents. In doing this, they 
have chosen the lesser of two evils, in order to 
strengthen the arm of the sovereign government. No 
such necessity or propriety exists where a foreign 
government’s agents come to this country and enter 
into commercial contracts. They are obligated to the 
terms and conditions of such contracts, as are other, 
persons and private corporations.” 

In the case of Kunglig Jarnvaqssti/relsen v. Dexter & 
C aryenter. 300 Fed. Rep. 891, the Court, at page 892, said: 

“Conceivably it might have been the law that the \ 
mere proof that a party was a foreign sovereign would, ' 
without more, establish his immunity, and the adver¬ 
sary party would have to show that he had consented 
to be sued, or the court would refuse to entertain the 
suit. But on principle it would appear that the sov¬ 
ereign ought to assert the claim, since the bare fact 
of his sovereignty does not disturb the existence of 
those facts upon which jurisdiction depends; i.e., his 
voluntary presence in court as a party, or the arrest 
of his goods or of the person of his agent. 

In this there might perhaps be a valid distinction 
in respect of acts occurring within the sovereign’s own 
realm, which cannot be wrongs under his own law, if 
done at his direction. Acts done elsewhere entail the 
usual consequences, no matter who is their author, if 
he be a responsible person under the definition of the 
les-Ioci When a court in such cases declines to treat 
as justifiab le events arising within its own territory, 
or elsewhere outside the realm of the putative foreign 
sovereign, it is because of reasons which involve the 
comity between its own sovereign and the foreign 
sovereign in question, and not because they do not 
create the same rights and obligations, as though 
only private persons were concerned. 

To assert the immunity is a step involving possible 
political consequences, since the sovereign so declares 
his unwillingness to accept the decisions of the courts 
of a friendly power. This he may be unwilling to do. 
On the other hand, it is unfair to private litigants that 
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: ithey should be deprived of a trial through the inter¬ 
vention of one whose authority the sovereign may 
rightly repudiate, or merely by a suggestion which 
falls short of a claim made by intervention as a suitor 
will serve, and obviously this can be done only by 
i some one authorized to assert the sovereign’s preroga¬ 
tive.” 

In the case of Puente v. Spanish National State, 116 
Fed. 2d 43, it was stated that when a Court appears to 
have all the elements of jurisdiction of an action, it is 
not improper to require of even a sovereign who would 
oust it of that jurisdiction that he furnish due proof 
to support his claim. 

In the case of Ervin v. Quintanilla, 99 Fed. 2d 935, it 
was said that a sovereign may waive his claim of immunity 
and subject himself to a jurisdiction which, but for his 
submission, he would be immune from. 

Title 13, Section 103 of the 1940 Edition of the District 
of Columbia covers the procedure necessary in the service 
of summons upon foreign corporations. 

CONCLUSION 

It is respectfully submitted that the appellant, as the 
United States Marshal for the District of Columbia, is a 
ministerial officer and is required to serve the summons 
and complaint upon the Royal Kingdom of Saudi Arabia 
without in any way questioning the authority of the Clerk 
to issue such summons. Question of immunity of the 
Royal Kingdom of Saudi Arabia is a personal one and can 
only be pleaded by the sovereign, and the appellant has no 
authority, under any circumstances, to pass upon its 
immunity from suit. 

In the event that this Court feels that the question of 
immunity is an issue, then it is respectfully submitted that 
the Kingdom of Saudi Arabia has dealt with the appellee 
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in its private capacity as an ordinary citizen or corpora¬ 
tion and not in its pnblic or governmental capacity and 
that, under such circumstances, it is not entitled to any 
immunity. 

It is respectfully submitted that the judgment of the 
United States District Court for the District of Columbia 
should be affirmed. 

Cornelius H. Doherty 
1010 Vermont Avenue, N. W. 
Washington, D. C. 

Attorney for Appellee 


